ABSTRACT
INTRODUCTION
With the onslaught of globalisation and the ever interconnected world that we are in today, international law becomes the flavour of the month. 1 The interest is heightened by Malaysia's territorial disputes with Singapore and Indonesia. Discussion of any legal issues-particularly relating to human rights-will invite some discussants to broach international instruments; be it the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) or the more generic instrument such as the Universal Declaration of Human Rights 1948. The interest in international law is reflected also in the curriculum development of law schools. So far as our query permits, all law schools at public institutions of higher learning have public international law as a compulsory subject. 2 Nevertheless, in the context of a municipal legal system, this should not detract from the fact that the status of international law needs to be understood within the context of the municipal legal system. Provision from international instruments cannot by itself become law for the municipal legal system. The doctrine of monism where international law reigns supreme even in the municipal sphere is antagonistic to municipal integrity of domestic law and domestic legal institutions. But this does not stop some people from reciting international instruments like mantra from sacred texts.
What is referred to as creeping monism is the cavalier approach in legal discourse in using international instruments to dictate municipal law without highlighting the fact that it is necessary to have implementing or transforming legislation in the first place. The phrase "legal discourse" is purposely used to refer to discourse through legal writings and legal opinions which is not necessarily borne out from judgment of the courts. Courts in other jurisdictions may have developed "interpretive incorporation techniques" to entrench treaty provisions into domestic law. 4 This generally has yet to occur in Malaysia. The purpose of this article is to revisit the status of international law and to consider whether monism has a place in the Malaysian legal system as seem to be suggested in some of the legal discourse.
Be that as it may, international law is important to make sense of our interdependent and multivalent world. Although we are not yet a "global village," we are indeed a global neighbourhood. 5 Thus, one is illadvised to dismiss the importance of international law.
THE QUESTION OF INTERNATIONAL LAW BEING "LAW"
Before going further, it is helpful to briefly consider the question of international law being "law." This issue needs to be put out of the way so that the basis of the foregoing discussion would be on the position of international law as "law." International law is traditionally defined as "the body of rules which are legally binding on States in their intercourse with each other." 6 Since the 20 th century, international persons include international organisations.
Some question the status of international law being "law." Under the Austinian view, international law lacks a sovereign political authority above States. However, the Austinian view has been discredited. Law does not necessarily flow from the command of a sovereign. It may evolve from practices which are regarded as binding by relevant parties. Thus, recognition by States and political continuity of its related institution satisfy this requirement. This fits the description of international law as a "system of customary law upon which has been erected a superstructure of conventional or treaty-made law." 7 Such definition may be regarded outdated with the emergence of new private actors such as in the form of non-governmental organizations (NGOs), in the work of international institutions and in the norm and treaty formation process. This aspect of international law will be considered briefly below.
SOURCES OF INTERNATIONAL LAW
It is necessary to make, before considering the central theme of this article, a brief survey of sources of international law. Since international law is sometime regarded as still a highly specialised subject, it is beneficial as background information, to consider a principal aspect of the law. Study of international law is not only about sources of international law. A cursory reference to international law textbooks will reveal wide ranging topics such as statehood, territorial sovereignty, law of the sea, protection of environment, international dispute settlement and international organisations. However, in the context of the present work, we need not delve into these topics.
The sources of international law are international conventions, international custom as evidence of a general practice, general principles of law recognised by civilised nations, and judicial decisions and recognised writings of jurists. This list of sources of international law is used by the International Court of Justice, a principal organ of the United Nations.
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The list is regarded as a complete statement of sources of international law. did not refer specifically to any State law, the procedural requirement is certainly analogous to municipal administration of justice.
The fourth source of law is recognised writings of jurists. Writing of jurists may form evidence of the law-it records what in the finding of the jurists to be the international law.
14 Nevertheless, jurists may do more than that. Writing of jurists may influence the development of international law itself. Obviously individual writers' writings reflect their own world view and conception of the world. Nevertheless, judgments of international tribunals are replete with references to writings of jurists. 15 However, their role though important, is less so today. 16 The sources of international law, as above, taken from an international instrument 17 fail to consider the gaining prominence of private actors-such as nongovernmental organizations (NGOs), in the work of international institutions and in the norm and treaty formation, design and compliance processes. The rise of these actors means the rise of nonconsensual international law.
18 This is opposite to the basis of law making in treaties, for instance. 19 This can be seen largely in areas of transnational terrorism and human rights.
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RELATIONSHIP BETWEEN MUNICIPAL LAW AND INTERNATIONAL LAW
In the context of a municipal legal system, among the important issues concerning international law is its relation with the municipal legal system. The relation between the law of one country (municipal law) The first question that may be asked is whether such an international instrument changes the Malaysian law? Alternatively, should the Malaysian court consider itself bound to interpret domestic law in a way that the law is consistent with the international instrument?
Before we go further, let us consider a theoretical aspect of this problem. There are two schools of thought, namely dualism and monism. 21 According to monism, municipal law and international law belong to one and the same legal order. Here, international law reigns supreme even in the municipal sphere and over individuals in a State. If there is conflict between international law and municipal law, international law prevails. International law is regarded as the best mechanism to protect human rights.
According to dualism, municipal law and international law are separate legal systems. International law concerns relations between States. Municipal law on the other hand regulates the conduct of individuals and State within the State. If there is conflict between municipal law and international law on State matters, municipal law prevails. Thus, municipal courts apply municipal law and international courts apply international law.
An alternative approach to this dichotomy is offered by rejecting the idea that municipal law and international law have a common field of operation. 22 According to this view, the two systems work in different planes, thus never come into conflict. Each is supreme within its own system. What may be in conflict is the obligation of a State to act in accordance with international law. If municipal law is inconsistent with international law, the municipal law remains valid but the State is obliged to fulfil its international responsibility in changing her municipal law. This approach is viewed as the practical approach in regulating municipal law and international law. 
ISSUES OF INTERNATIONAL LAW BEFORE MUNICIPAL COURTS
Liability of States to act according to their international obligations will invite discussion about enforcement and execution of decisions of international tribunals. In the context of explaining the status of international law in the Malaysian legal system, this topic is outside the scope this article. The focus instead should be on issues of international laws before municipal courts. The issue is how municipal courts treat international law. For instance, if it is argued that Malaysian law on gender equality is inconsistent with the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), should the court replace the provision in Malaysian law in accordance with CEDAW requirements? In other words, when and how do municipal courts give effect to international law in the municipal sphere?
In this regard, we could consider two doctrines, namely the doctrine of incorporation and the doctrine of transformation. According to the doctrine of incorporation, customary rules of international law, are part of municipal law as long as they are not inconsistent with legislation. 23 In this regard, municipal courts would first have to ascertain customary rules of international law or treaty provisions and then to determine whether the rules are not in conflict with municipal legislation.
Another doctrine that has gained currency is the doctrine of transformation. According to this doctrine, customary rules of international law or treaties are part of municipal law only in so far as the rules have been adopted by legislation. 24 Thus, municipal courts cannot apply customary rules of international law or treaties without legislative process. The treatment of Malaysian courts will be examined below. The discussion will be divided into two; namely treatment of customary rules of international law and treatment of treaties. 
CUSTOMARY RULES OF INTERNATIONAL LAW
The Federal Constitution of Malaysia-proclaiming itself as the supreme law 25 does not say anything about international law being a source of law. 26 It does not mean however, that international law has no place in the constitutional scheme of things. The Federal Constitution provides that Parliament has the legislative power to make law with regard to treaties and matters of international law. 27 The Federal Government, as opposed to the State Governments, has the power to enter into treaties. 28 However, as a State in this globalised world, Malaysia may consider the doctrine of incorporation in applying customary rules of international law. 29 Malaysian courts have applied customary rules of international law. A pre-Merdeka (pre-independence) court applied customary rules of international law with regard to the validity of orders of courts administered by the Japanese occupying authority in Malaya. 30 The custom is to recognise judicial actions of the courts administered by the occupying forces. Similarly, actions of the occupying forces taking into custody property of its enemy are legitimate and should be recognised by the courts after the end of occupation.
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In other instances, the courts have acknowledged the relevance of customary rules of international law. However, in those instances, the courts did not find the existence of the customary rules to be proven. In Megat Ibrahim, the court entertained the idea that the power to banish 25 Article 4(1) of the Federal Constitution. 32 However, the court found that the party did not produce authority that such a power was contrary to international law.
The courts seem to accept the doctrine of incorporation of customary rules of international law where international law is applied directly by municipal courts. Although there is an opinion that in the previous cases of pre-independence, courts have applied the customary rules through English common law, 33 such opinion has no clear basis from the judgments. It is arguable that the courts did refer to English courts cases, not as authorities to be followed under common law rules, but as evidence of customary rules of international law.
However, other cases -which incidentally are post-independence cases-did apply customary rules of international law through the application of English common law. In Village Holdings Sdn Bhd, the court considered the question of immunity of the sovereign of the Queen in Right of Canada. 34 According to the court, the doctrine of absolute immunity is applicable in Malaysia since that was the law in England as at year 1956. 35 is the misunderstanding that the Civil Law Act 1956 purports "to state comprehensively the sources of law" which the Malaysian courts can refer to. 37 Malaysia as an independent State should have its own indigenous jurisprudence in accepting or not accepting international law. Malaysia as a State belonging to the league of nations should not be subjected to a law of another State in determining whether to apply a particular international law. The courts may refer to decisions of other countries to elucidate whether a particular practice constitutes a customary rule. However, the courts should not relinquish responsibilities to others to make a considered decision.
The above point, on the failure of the courts to use or to develop indigenous jurisprudence in receiving international law should be emphasised. We should see all issues from our own perspective. This does not mean that we should not empathise with others or should not learn from experiences of others. Rather, the concern is not to blindly follow others without any effort to galvanise our own legal tradition. Thus, rather than using English common law as a basis of incorporating customary rules of international law, 38 the open ended definition of "law" under the Federal Constitution should be construed to allow, subject to other provisions of the constitution, such incorporation.
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From preceding paragraphs, we have two methods of application of customary rules of international law by municipal courts. One, customary rules could be applied through the use of the doctrine of incorporation where customary rules are directly applied by municipal courts. Second, through an indirect route of English common law since the courts could refer to English common law (subject to question of cutoff dates) in the event of an apparent lacuna in Malaysian law. Under both methods, there is no requirement of legislative actions to transform international law into municipal law.
However, problems may arise if customary rules of international law are put into treaties. A treaty may establish new rules in international law or it may only put in no uncertain terms customary rules that are already in existence. It may only provide obligations between parties of the international agreement. 40 We will see in the subsequent section that for treaties, the doctrine of transformation is generally used.
Lest we forget, municipal courts have to apply municipal laws. Thus, it is not the task of the courts to examine whether a particular legislation is consistent with international law. 41 The duty of the courts is to apply the municipal law as they find it. However, in statutory interpretation, the presumption is that the legislature intends to respect the rules of international law. 42 Thus, if the statute is interpreted to be capable of respecting the rules of international law, then such interpretation may be preferred. order to bring a treaty into force, there must be ratification. Generally, ratification involves the act of the State and the formal exchange or deposit of the instrument of ratification by the State. The State here refers to the Federal Government of Malaysia. 44 The formal exchange or deposit of the instrument shows the consent of the State to be bound by the treaty. However, at the end of the day, the consent of the State to be bound depends on the provision of the treaty and the intention of the parties. 45 Thus, although a party did not sign a treaty, a State may accept its provision nonetheless. This, sometimes is referred to as "accession." 46 A State that ratifies a treaty may not accept all provisions of the treaty. A State may exclude some provisions of the treaty by "reservation." A reservation is a unilateral statement made by a State when ratifying a treaty that it wants to exclude certain provisions of the treaty in its application to that State. 47 This flexibility promotes universality of acceptance of treaties at the expense of depth of obligations. Furthermore, it may not be practicable to insist on complete acceptance from every State. The limit of the reservation is that the reservation is compatible with the object and purpose of the Convention. on the Elimination of All Forms of Discrimination against Women (CEDAW). It may be pointed out that a list of treaties and its status is available at the United Nation website. 49 The Attorney General's Chambers, Malaysia website also provides helpful information.
TREATY
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Ratification alone does not make the terms of the treaty applicable for municipal law. Here we have to distinguish between the obligation of the State in international law to be bound by the ratified treaties, and the ability of the domestic courts to apply the content of the treaties. The legislature needs to transform or incorporate the content of the treaty into domestic law by legislating the terms of the treaty or expressly adopting the treaty through relevant statutes. This is because the basic rule regarding treaties is that the treaties do not form part of domestic law and thus domestic courts cannot apply the treaties unless the legislature transform it into municipal law. 51 For instance, Malaysia has enacted the Child Act 2001 to perform her obligation under the Convention on the Rights of the Child. 52 The scheme in the Federal Constitution that Parliament has the competency to enact laws for the purpose of implementing any treaty seems to indicate that Malaysia adopts the doctrine of transformation.
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The requirement of transforming treaties provisions into municipal law can be seen in Narongne Sookpavit where a fishing boat manned by Thai fishermen was apprehended by the Malaysian Naval Patrol vessel in Malaysian waters. 54 The fishermen among others, contended they were heading to Singapore and there was no alternative route but to take the course they have taken. Thus, they claimed for peaceful passage or the right of innocent passage through Malaysian waters. The court declined to accept this claim because the Malaysian legislature did not transform the particular provision of the Convention of the Law of the Sea with regard to innocent passage into domestic law. Although arguably the right to peaceful passage-namely the right to navigate through the territorial sea of coastal State-exists in customary rules of international law of the sea, 55 the action of the Malaysian legislature in not adopting that particular provision necessitates refusal of the municipal court to accept the same. Protection of Human Rights and Fundamental Freedoms consistently comes into the picture in deliberating about human rights in England. However, the effect of the Universal Declaration of Human Rights (UDHR) looms large in Malaysian constitutional discourse.
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The Declaration is not a treaty. It is merely a pledge which is not legally binding by the States to promote human rights. 61 It is a political document pressed through the General Assembly of the United Nations by "the West" by sheer number and influential figures. 62 The Declaration "is merely a statement of principles devoid of any obligatory character." There were arguments that the courts should consider international instruments in interpreting the Federal Constitution. 64 The Federal Court rejected this argument because international instrumentsby themselves -do not form part of municipal law. 65 excludes courts' reference to non-transformed treaties is to protect the subjects from actions of the executive, namely the action of consenting to a treaty. 67 Thus, if the benefit of the non-incorporated treaties is to extend the protection of the people against the actions of the executive, no such rationale-namely the protection against actions of the executiveis applicable.
A problem with this argument is that the UDHR is not a treaty. Thus reference cannot be made to cases which consider the effect of treaties rather than the constitutional guarantees of fundamental rights. 73 However, although the Federal Constitution needs to be construed liberally, the language of the Constitution needs to be respected so that indigenous characters of the Constitution are maintained.
DEVELOPMENT OF MALAYSIAN COMMON LAW
Another way of applying international law is by using it to develop Malaysian common law. In this way, international law is not applied directly but is used to inform the courts in moulding the common law. Sagong Bin Tasi uses this approach in shaping Malaysian common law to recognise the proprietary rights of the aborigines (Orang Asli) over their customary and ancestral lands. 74 The Court seems to agree with the observation of the Australian High Court that although common law need not necessarily conform to international law, international law can be a great influence in setting the course for the development of common law.
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INTERNATIONAL TRIBUNALS AND MUNICIPAL COURTS
What we have considered in the above paragraphs is the approach of the Malaysian courts with regard to international law as a source of law in deciding disputes before the courts. It is pertinent to note that the three organs of government, namely the legislature, executive and the judiciary, have their own roles in interacting with international institutions, obligations and laws. The executive is the authority in interacting with other States and international institutions. The executive authority of the Federation of Malaysia, namely the Federal Government, has the power to enter into treaties. 77 Although Parliament has the power to legislate on treaties, 78 in the Westminster system of government, where the executive most of the time reigns over the legislature, the Cabinet as the inner sanctum of the Federal Government, has great influence over the law-making process in Parliament.
79
The courts, we have seen, apply international law either directly or through municipal legislation. The court, in one instance, seemed somewhat ambivalent in applying a decision of the International Court of Justice. During the season of mega damages for libel actions-the plaintiffs each claimed for RM15,000,000.00-a special rapporteur on the independence of judges and lawyers of the United Nations Commission on Human Rights was sued for defamation for his comment to the press regarding alleged corruption in the judiciary. 80 In Dato' Param Cumaraswamy, 81 the defendant claimed immunity based on his status as the special rapporteur of the Human Rights Commission. The Court of Appeal upheld a decision of the High Court not to dismiss the case summarily and to defer the question of immunity at the full trial despite the existence of a certificate from the Secretary-General of the United Nation stating that the defendant had acted within his mandate. Minister's certificate, the finding of the Secretary-General that the special rapporteur had acted within his mandate and the failure of the Malaysian court-as an organ of the State-to provide immunity to the special rapporteur. 83 Furthermore, the special rapporteur was awarded costs against him for the amount of RM550,000.00 by the municipal court. The International Court of Justice opined that the Government of Malaysia was obliged to ensure that the special rapporteur enjoyed his immunity.
The International Court of Justice recognised that the executive and an independent judiciary are distinct organs. Nevertheless, a Staterepresented in its international relation by the executive organ-is obliged to use all means available to ensure that their obligations are met. The Court continuously emphasised the obligation and method of applying the obligation by Malaysia. 84 This approach is perhaps explained by the surreal tenacity of the Malaysian courts during that time, to decide and to punish the dissenter and blasphemer of the proclaimed independence of the judiciary, and the uncorrupted state of the judiciary and public figures. 85 Nevertheless, the Malaysian Court did grudgingly give effect to the opinion and set aside the case against the special rapporteur. with its own legal culture which does not equate sameness with equality has rightly made relevant reservations. 92 Nevertheless, others in legal discourse have chosen to regard international instruments as supreme; a creeping monism in the making. 93 Alas, in making this observation, one may be misled in thinking that provisions of a convention are necessarily international law, which is far from the truth. The provisions are merely contractual terms producing obligations on States. 
